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§120- 08- 02 Permts - maj or stationary sour ces and naj or
nodi fications locating in prevention of significant deterioration
ar eas.

§120-08-02 B Definitions

"Begin actual construction"” neans, in general, initiation of physical
on-site construction activities on an enissions unit which are of a
permanent nature. Such activities include, but are not limted to,
installation of building supports and foundations, laying of

under ground pi pework, and construction of permanent storage structures.
Wth respect to a change in nethod of operation, this termrefers to
those on-site activities-other than preparatory activities which mark
the initiation of the change.

"Construction" neans any physical change or change in the nethod of
operation (including fabrication, erection, installation, denolition,
or nodification of an emi ssions unit) which would result in a change in
actual emni ssions.

"Commence" as applied to construction of a mmjor stationary source or
maj or nodi fi cation, means that the owner has all necessary
preconstruction approvals or pernits and either has:

(1) Begun, or caused to begin, a continuous program of actual
on-site construction of the source, to be conpleted within a
reasonabl e tine; or

(2) Entered into binding agreenents or contractual obligations,
whi ch cannot be canceled or nodified w thout substantial |oss
to the owner, to undertake a program of actual construction
of the source, to be conmpleted within a reasonable tine.



WEBSTER Definitions:

"fabrication" means (1) a fabricating or being fabricated;
construction; manufacture.

OPI NI ON:

The first requirenent contained in the definition of "Comrence" is for
an owner of a mmjor stationary source to obtain all necessary
preconstruction approvals or pernmits. "Section 169 (2) (B) of the C ean
Air Act defines "All necessary preconstruction approvals or permts" as
nmeani ng those pernmits or approvals required by the pernmitting authority
as a precondition to undertaking any activity under clauses (1) or (2)
of the definition of "Conmmence". Once these preconstruction approvals
or permts have ,been obtained by the owner, then the owner nust either
(1) Begun, or caused to begin, a continuous program of actual on-site
construction of the source, to be conpleted within a reasonable tineg;
or (2) enter in binding agreenents or contractual obligations, which
cannot be canceled or nodified wi thout substantial loss to the owner,
to under take a program of actual construction of the source, to be
conpleted within a reasonable tine.

8§120-08-02 S adds credence to this opinion. Paragraph S 1 states: "Any
owner who constructs or operates a source or nodification not in
accordance (i) with the application submtted pursuant to this section
or (ii) with the terms and conditions of any permt to construct or
operate, or any owner of a source or nodification subject to this
section who comrences construction or operation after the effective
date of these regulations wthout applying for and receiving a permnit

her eunder, shal | be subject to appropriate enforcenment action
including, but not limted to, any specified in subsection Z of this
section."”

Paragraph S 2 states: "Approval to construct shall beconme invalid if
construction is not conmmenced within 18 nonths after receipt of such
approval , if construction is discontinued for a period of 18 nonths or
nore, or if construction is not conpleted within a reasonable tine."

EPA' s Decenber 18, 1978, nenorandum "Interpretation of "Constructed as
it Applies to Activities Undertaken Prior to Issuance of a PSD Permt"
add additional conformation on this subject. The issue addressed in
this nmenorandumis where on the continuum from planning to operation of
a major enmitting facility does a conpany or other entity violate the
PSDregul ations if it has not yet received a PSDpermit. Comencement of
construction is specifically defined in Section 169(2)(A) of the Cean
Air Act, 40 CFR 52.21 (b) (8) and 8120-08-02 B. However, these
definitions are for the purpose of deciding the threshold question of
the applicability of the PSDregul ations. Therefore, we are not bound by
it in deciding what activities may be conducted prior to receiving a
necessary PSDpermt.




The nenorandum establishes EPA policy and allows certain limted

activities in all cases. These allowable activities are planning,
ordering of equipment and nmaterials, site-clearing, grading, and
on-site storage of equipnent and materials.. However, the nenorandum

cautions that any activities undertaken prior to issuance of a PSD
permit would be solely at the owner's or operator's risk. That is, even
if considerable expense were incurred in site-clearing and purchasing
equi pnent, for exanple there would be no guarantee that a PSD permit
woul d be forthcomi ngFurther, the nenorandum states that "All on-site
activities of a permanent nature ained .at conpleting a PSD source for
which a pernit has vet to be obtained are prohibited under al
ci rcunstances. These prohibited activities include installation of
bui I di ng supports and foundations, paving, |aying of underground pipe
wor k, construction of permanent storage structures, and activities of a
simlar nature."




